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-Fo the Right Honourable Edward Lord Thur- 
low, Baron Thurlow, of Aſhfield, in the 785 


County , Suffolk, Lord Ty C hancellor 
of Great Britain. 


MY LonD, 


Wira all . 2 and 8 
I dedicate the following trifle to you; be- 
cauſe, ſhould you deign to read it, I think 
you will conclude that the abuſe of thoſe 


laus of arreſt, which no doubt were pafled 


with the beſt of intentions, too.truly juſtifies 
the commentaries I have made upon them. 
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ii, DEDICATION, 


A celebrated writer“ on criminaljuſtice has 
ſaid, that the hand of the aſſaſſin, and the acts 
of the legiſlature keep equal pace; the one 
in the commiſſion of violence, the other in 


the violence of puuiſhment, 


I preſume I have made it no leſs appear 


ſo, in cafes merely civil, with a view to 


"attach the attention of parliament, to the 


truiſm, „that the farther men wander from 


„ frit principles, the more do their ways, 


ever ingeniouſly wicked, crafty aud de- 
ceptive, require the coerſion of the Ma- 


“ giſtrate.“ 


Natural rights are unchangeable; and if 


the cauſes of things be regarded, I believe 


much remains to be done for the amend- 


ment of laws, either obſolete in themſelves, 


or defective in their operation. er 


# Beccaria, 


DEDIC'A'T N v 
I am aware, my Lord, that it is eaſier to 
overthrow, than ſet up—that we may juſtly 
' condemn laws as inefficient, without an a- 
bility to ſubſtitute others leſs open to excep- 
tion. But as I have not taken on me the 
character of a magiſtrate, or a legiſlator, in 
thoſe things that have fallen under my 
remark, I am content with appearing in 
the office of a cenſor, whoſe buſineſs it is 
to diſcuſs reaſons, while the e of 


law inquires after facts. 


If I hold any intercourſe with the affec- 
tions, and go not from points I mean to 
illuſtrate — if agreeably to the duties of a 
cenfor, I not only ſhew what the legiſlature 
has done, which is in part the buſineſs of 
the expoſitor, but what it ought to do in 
future, I may poſſibly be — ſome little 
attention. 


At 


% 
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At all events, my defign is well meant 
in the cauſe of juſtice, liberty, and huma- 
nity ; and I now conſign to public opinion 2 
4 what I only at firſt intended for a private 
5 reading ; having nothing to hope for from 
; applauſe, nor any thing to fear from repro- 
| bation. oy e IT Sad 
; | I am your Lordſhip's 
Moſt humble Servant, 

M. DAWES.” 
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| IN the deduction of the ſeveral laws of arreſt in 


civil cales, as laid before the reader in the follow 


ing commentaries, the author preſumes not to 


offer any thing new. If he have brought them 
into one point of view, with any ſort of accuracy, 


from the time of the 11th year of Edward the 


Firſt, it will be the moſt he intended. If farther, 


the commentaries which have occurred to him in 
the courſe of ſome experience in the profeſſion, 


ſhould meet the approbation of the reader; and 


lead him to think that a reform of the evils he has 
pourtrayed, is in any ſhape neceſſary, his purpoſe 
will be anſwered. 


He has endeavoured to give information to thoſe 
only who are uninformed on the ſubject, and by a 
ſuccinct and methodical courſe of reading, to ſave 
them a more arduous reſearch. He has farther 
endeavoured, by concurrently ſpreading his re- 
marks on matters of fact, to hold up a mirror, 
in which the mode may be icen, of bringing the 
ſubject into a common-laiv court, from a remote 
period of time, to the preſcnt day ; from whence 
compariſons may be made by the Student, and his 
judgement be appealed to without confuſion. 


He 


V1il pin SF 4a CK, 


He prides himfelf, that he lives in a buſy age, 
when every improvement in the arts and ſciences 
is induſtriouſly explored ; when knowledge daily 
diffuſes itſelf among us, as the effect of univerſal 
liberty, and when intolerance is nearly deſtroyed. 


Should it therefore be found that what he com- 
plains of deſerves to be amended, he ſhall think 
his time not altogether thrown away in the com- 
poſition of the following pages, which have been 
delivered to a private ſociety of Students; at whoſe 
inſtance, and in order at leaſt to ſhew, in as fmall 

a compaſs as poſſible, what the laws of arreſt in 

civil cafes are, and the manner in which they have 
been progreſſively abuſed, he now ſubmits them to 
the peruſal of the public. 
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INTRODUCTION. 


: As this audience is unexpectedly numerous, it 
may well become him who has the honour to fill 
this chair, to apologize, in proportion to his dif- 
fidence, for any ſeeming preſumption he may be 

uilty of on the one hand, and to expreſs his 
3 for its indulgence on the other. Flattered 
with his expectation of obtaining this, and in 
compliance with its wiſhes, he will now ſubmit 
to its candor and judgement, what he has long 
thought a misfortune, ariſing from the practice 
of expediency, reſpecting arreſts in civil caſes; 
but which he nevertheleſs conceives to be within 
the compaſs of a wholeſome remedy. 


When we conſider the natural rights of indivi- 
_ duals in their abſolute and moſt extenſive ſenſe, 
there is not a country in the civilized world, where 
they are more preſerved and protected than in 
England. Few, ſimple, and unbounded, under the 
immutable laws of nature, they are enforced by 
the refinements of civil inſtitutions, under the 
more numerous and complicated laws of ſociety. 


Natural liberty being one of the gifts of God 
to man, civil liberty conſiſts in his being con- 
| ſtrained 
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2 Commentaries on the Laws of 


| trained from doing what he ought not to will. 


Though it diminiſhes his natural, it increaſes his 
political liberty; and leaves him in a more ſe- 
cured condition than he poſſibly could be under 
that wild and barbarous freedom, which he ſacri— 
ficed to obtain it. So little ſhort of perfection is 
this civil liberty in England, that it baniſhes fila- 
very from its dominions; and makes the vaſſals 
of other countries entirely tree in its own, It 
is this that elevates Britain in the eſteem of thole 
nations, which, governed by the imperial laws, 
are ſubject to the arbitrium of a prince. 


Yet, beautiful and envied as our civil and poli- 
tical liberty are, they are not, any more than the 
all-vivifying ſun, without a ſpot. They border 
on perfection ; but ſuch are the fallible ways of 
men, that they are ſtill imperfe&t; and, perhaps, 
ever will be ſo, unleſs it be poſſible to go back 
unto firft principles, and regulate the ſocial and 
moral world anew. 


With regard to our civil liberty, which, being 
founded on the laws of human nature and reafon, 
is ſubject to fluctuate and change, it has at all 
times been intringed by tyrannical princes, But 
the great charter of our rights, obtained by force 
from one monarch, and legally confirmed by an- 
other, was in general ſo declaratory of the Ezg- 
iſh code, according to the ſpirit and genius of 
Engliſh freedom, that it may not improperly be 
called its foundation, which, with the ſuperſtruc- 


ture of thirty-two ſtatutes from the reign of 
Edward the Firſt to that of Henry the Fourth — 


the petition of right, in the third year of Charles 
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the Firſt — the habeas corpus act in the thirty-firſt 
year of his ſon Charles the Second — the bill of 
rights, at the revolution, and the act of ſettle- 
ment, have, in a great meaſure, eſtabliſhed our 
liberty againſt the encroachments of arbitrary men. 


But however guarded individuals are, as politi- 
cal ſubjects, in matters of ſtate and government; 
and however happy they are under the miniſtra- 
tion of juſtice, as civil beings, their ſecurity of 
perſonal liberty is open to improvement. As this 
liberty conſiſts in the natural power of locomotion 
without reſtraint, the great charter expreſſes that 
no freeman ſhall be taken, or impriſoned, but by 
the lawful judgement of his peers, or the law of 
the land, and in almoſt every ſenſe but one is this 
attended to. By the petition of right — by the 
act of the ſixteenth year of Charles the Firſt —by 
the habeas corpus act, and by the act of the firſt 
year of William and Mary, ſtat. 2. c. 2. no man 
ſhall be impriſoned by ſuggeſtion to the king, bur 
by indictment, or proceſs of common law; and no 
man ſhall be detained in priſon contrary to law, 
or be bound in exceſſive bail for his liberation. 
Perſonal liberty therefore is nearly complete in 
individuals, conſidered as ſubjects in a political 
ſtate ; and ſo highly doth the rule of magna charta 
ſeem to have been venerated by our anceſtors 
that their perſonal liberty was for a time equally 
complete as civil beings in all their affairs be- 
X tween man and man. The aberations from the 

proceedings made neceſſary under ſuch rule, may 
have gradually ſapped and undermined it, in pro- 
portion as thoſe affairs increaſed, by means of 
arts, manufactures, and commerce; but no world- 
ly convenience will juſtify an injury done to the 
liberty of the perſon, whether civil or political, 
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EO TION H. 
The Subjeft deduced with Comments. 


IN early times ſo tender was the law of the 
perſonal liberty of the ſubject, that when a man 
received an injury, which required redreſs, his 
application was made to the crown, the fountain 
of juſtice, for that ſpecific remedy, which was 
marked out by law — ſuch as an action of debt 
for money due on bond or ſpecialty—an action of 
detinue for goods detained without force—an ac- 
tion of treſpaſs for goods taken vi et armis-—a real 
action, or an action of ejectment, to try a title to 


land —or an action on 4he caſe for any conſequen- 


tial injury received. To this end he ſued out an 
original writ, which ſtated his complaint, from 


the court of Chancery, wherein all the King's 


writs were framed, commanding the ſheriff of the 


county where the injury aroſe, to require the de- 


fendant either to do juſtice to the complainant, 
or to appear in court and anſwer the complaint 
againſt him; but before the ſheriff was ſuffered to 
ſummon or Attach him, which was done accord- 
ing to the nature of the caſe, he was ordered to 
take ſecurity of the complainant, to anſwer for 
the hurt he might do the accuſed defendant, if 


he did not eftabliſh his complaint; and it was not 


until he returned that he had done either to the 


court of Common Bench, which then became 
| -poflefied 
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poſſeſſed of the ſuit, that proceſs iſſued againſt 
bis properly *. 
Of this original writ there were two kinds — 

a precipe and a | te fecerit — the one where ſome- 
thing certain was demanded—the other where no- 
thing was required, but a /atisfaion in general, 
which a court of juſtice could only determine and 
give, through the medium of a jury. In virtue 
of both, the ſheriff was firſt to take ſecurity of the 
complainant for the proſecution of his ſuit with 
effect; and on return of either to the court of 
Common Bench in which it was filed, the juſtices 
thereof, if he had been ſummoned, iffued an at- 
tachment to compel a compliance with the origi- 
nal writ. This attachment, and all other ſubſe- 
quent writs, were called proceſs; becaule they pro- 
ceeded from the original, or firſt complaint made 
to the crown, and were witneſſed in the name of 
the chief juſtice of that common law court, 
grounded on the non- appearance of the defendant 
there, according to the intent of ſuch original. 


But in treſpaſs accompanied with force, the at- 
tachment was part of the original, which com- 
manded the defendant to be attached without any 
ſummons or monition at all: and in either caſe, 
if he did not appear, he not only forfeited the 


——_— 


* The firſt inſtance in which perſons by their bodies were 
attached, was in conſequence of one of the ſtatutes of Marle- 
berge, ch. 23, in the gad year of Henry the zd. It provided 
that if balifis, who ought to make account to their lords, did 
withdraw themſelves, and have no lands or tenements whereby 
they may be diſtrained, then their bodies ſhall be taken, ſo 
that the ſheriff ſhould cauſe them to make their accouut. It 
is obvious that this act was made for the purpoſe of the lord, 
and not between the people in general. | 
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goods attached, but was compellable to come for- 
ward by diftringas infinite. | 


Here the proceſs ended, in caſes of injury wwith- 5 
out force, the defendant being ſtript of his papers "wp 
ty by diſtringas until he obeyed the original; 
if he had nothing to diſtrain, the law held him in- 
capable f making ſatisfafion, and deemed all far- 
ther n uſeleſs. 


This was regarding perſonal liberty with care; 
and independent of the foedal principle, that the 
perſon of a feudatory was not liable to be at- 
tached for civil injuries leſt his lord ſhould be de- 
prived of his ſervices ; it was every way to be ad- 
mired. For, as the end of all civil purſuits is 
property, ſurely where it is not to be had the per- 
ſon purſued ſhould remain ſacredly free; as well 
by a natural, as a ſocial righr, the confinement of 
it rather defeating than promoting the object in 
view. 


In caſes, however of injuries, accompanied with 
force, which require a more ſpeedy relief, the 
law provided proceſs by Capias ad reſoondendum; 
Þ againſt the defendant's perſon, if he neglected to 
1 appear to the conjoint writ of original, and at- 

tachment, or had nothing to diſtrain; yet the free- 
dom of his perſon having produced, in the opi- 
nion of former judges, great contempt of the law, 
a Capias of this kind was alſo provided to arreſt 3 
him for an injury committed without force; on 4 
the return of ſuch original and attachment, as in 9 
actions of account, debt, detinue, and on the caſe, A 
as by the ſtatute of the 1 gth year of Henry the jth, 
ch. 9. before which an original iſſued, ſubjecting 1 
a defendant's perſon to be arreſted by a Capias for 4 
ſomething done with force; and then, by the con- 1 
nivance I 
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nivance of the court, the complainant might pro- 
ceed for an injury done without any force what- 
ever. So that by this ſtatute, and ſeveral others, 
previouſly paſſed, a Capias, on the return of the 
original, might be had for every kind of civil 
wrongs *, 


By the common law of England, no man could 
be impriſoned for .debt, nor could his goods or 
chattels be taken in execution of a judgement, in 
favour of a ſubject, unleſs ſuthcient and neceſſary 
articles were left him for agriculture ; and it was 
not until the 11th year of Edward the 1ſt + that 
his perſon was ſubject to be taken, on a deficiency 
of his goods and chattels, to pay his debt. This 
however tempting him to conceal his chattels and 
live on his land, a ſtatute, in the 13th year of the 
ſame King, paſſed, allowing execution to iſſue 
againſt the body, lands, and goods, of the ſpe- 
cialty debtor, whoſe effects nevertheleſs could not 
be ſold until the expiration of three months; in 
which time he might part with them himſelf for 
the payment of his debt, and if then his creditors 
were not ſatisfied they might detain him in priſon 
on bread and water, while they poſſeſſed his land 
until they were paid 4. 5 


A ſeverity of this kind, whether practiſed on a 
harmleſs or a wicked debtor, occaſioned, in the 


—_— 
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* By the ſtatute of 25 Ed. 3, ch 17. ſuch proceſs ſhall be 
made in a writ of debt and detinue of chattels and taking of 
beaſts by writ of Capias, as is uſed in a writ of account. Bice 
it was 1 2 years after before the Capias was provided in caſe as 
by the ſtat. of 19 of Henry the 7, ch. 9. : 

+ See the ſtatute of Aclon Burnel, commonly called the 
ſtatute merchant in the year 1:83, 11 Ed. 1. ch, 1. 

See the ſtatute of merchants, made at Weftminfler, 1 3 Ea. 
1. Hat. 3. chap. 1. | 
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reign of Edward the Third, the writ of Capias ad ſa- 
tisfacienaum, which renders the preceding ſtatutes 
uſeleſs. But though the liberty of the ſubject 
was thus ſported with for the ſuppoſed advantage 
of commerce among merchants, from whom 
thoſe ſtatutes took their names, their impriſoned 


debtor, whoſe debts had been liquidated, aſcer- 


tained, and acknowledged by himſelf, had a fort 
of remedy againſt the vengeance of his creditors. 
If he made them all the ſatisfaction in his power, 
and ſhowed that his inſolvency was owing to real 
misfortune, the court of Chancery, on his peti- 
tion, ordered him to be releaſed, unleſs more ſub- 
ſtantial reaſons for detaining him were aſſigned. 
This excellent and truly-equitable interference 
ceaſed, on the change of tenures, in the 12th year 
of Charles the Second, and conſequently the jails 


became inhabited by thoſe unfortunate debtors, 


who otherwiſe would have been found juſt objects 
for the court of Chancery to enlarge; inaſmuch 
that the legiſlature aſſumed its power, and, for 
the firſt time, in the year 1670, paſſed an act of 
inſolvency whereby all debtors were diſcharged 
from priſon *. 


Soon after the Capias came into general uſe in 
all caſes of private wrong, the regular method of 
iffuing che original and attachment, and return- 
ing x Oy into the common law court, fell into 


diſſuetude. Their exiſtence in the firſt inftance, 


and return by the ſheriff, were only /uppo/ed ; and 
inſtead of thoſe real pledges, ſo juſtly and cau- 
tiouſly required by the old law from a complain- 
ant, before his demand was yur in ſuit, the feigned 
naines of Doe and Roe were ſubſtituted ; and the 


* Sec ſtatute 22 and 23 Charles the Second, ch. 20. 
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ſheriff was ſuppoſed to return nil habet on the ſup- 
paſed original and attachment; that is, that the 
defendant had nothing whereby he could be ſum- 
moned, attached, or diſtrained. In this manner 
the monition intended to be given him by the ori— 
ginal, which, if by precipe, was in the alternative, 
and commanded him to do the thing required, or 
give a reaſon for the contrary; or if by $7 ze fece- 
rit to be brought into court, was ſuperſeded, and 
wholly laid afide. His perſon was arreſted in the 
firſt inſtance by Capias without any previous no- 
tice, in all caſes whatever, with or without force, 
contrary to the admirable proviſions made by our 
anceſtors to ſecure the perſonal civil liberty of 
the ſubject, and in contempt of the foedal princi- 
ple laid down for the benefit of the lord. 


The only plauſible excuſe for this devious pro- 
ceeding, from a cautious and liberal inſtitution, to 

a a ſudden and violent one, is, that often on notice 
given to a defendant by a ſheriff on the original, 
he abſconded from the reach of every proceſs, 
and left the complainant without a remedy. It 
ſuch were the condition of a defendant that it 
forced him into a voluntary baniſhment, it may be 
preſumed that he had no property to diſtrain, nor 


f any thing to regard but his perſona civil liberty, 
- which to deprive him of would make him miſe- 
5 rable, and do the complainant no good, Conſi- 
5 dering how large a ſacrifice he might make by his 
d flight from the face of day, he might have been 
[= compelled to appear, under ſummons on the ori- 
— ginal, and by diſtreſs of his propetty to its utmoſt 
4 amount, as the beſt ſatisfaction a complainant 


e could obtain. The arreſting his perſon hy the 
Capias, which ſuppoſes an original and attachment 

to be returned, and which indeed muſt iſſue, be 
i returned, and filed, after the ſuit is begun and 
iff C proſecuted 
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proſecuted to judgment, might be ſummary, but 
it was clearly unconſtitutional. Perſonal civil 
liberty was not only broken in upon by an im- 


mediate arreſt, but by the apparent ſale of juſtice 


for fines paid the King, on iſſuing of precipes for 


things certain and ſpecific. Nulli vendemus nulli ne- 


gabimus aut differemus Fuſticiam vel rectum. In 
ſuch actions theſe fines are fixed ; but in treſpaſs 
they were rated by the court, according to the 


damage recovered, and levied by capiatur, on the 


round of violence done by a defendant, and a 
breach of the peace, which every treſpaſs includes. 
To remedy however the arbitrary manner in which 


theſe latter fines were uſed to be levied, the ſtatute 


of the 5th and 6th of William and Mary, ch. 12. 
fixed them at the certain ſum of 6s. 84. which is 
taken by the proper officer of the court, wherein 
the action of treſpaſs is brought, before the entry 
of final judgement, V 


On the eſtabliſhment of the Capias ad reſponden- 
dum, as the ordinary proceſs in the firſt inſtance, the 
arteſting the defendant's perſon, without a previ- 
ous warning, which a due execution of the origi- 
nal, the attachment, and diſtringas gave him, 
was not the only thing to be regretted, The 
quare clauſum fregit it contained, under the idea of 
a ſuppoſed treſpaſs, which was to warrant it, was 
in time abuſed to the groſſeſt of purpoſes. By 
not expreſſing the cauſe of action, a defendant 
was kept long in priſon for want of bail; bonds 
being demanded by ſheriffs* officers in ſuch large 
ſums, that few men dared to enter into them, al- 
though in truth the cauſe of action, when known, 
was very ſmall. Joined to this omiſſion, it was 
often found that no ſuch perſons as the complain- 
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ants exiſted “; but that feigned names were made 
uſe of by malicious people, to oppreſs the defen- 
dant, and force him into unjuſt compoſitions, for 
the ſake of his liberty. Vexations of this ſort 
calling loudly upon the legiſlature for correction, 
the ſtatute of the 13th year of Charles the Second, 
ſtat. 2. ch. 2. was paſſed to prevent them. It di- 
reed that no more than 400. bail ſhall be taken 
unleſs the true cauſe of action be exprefled in the 
writ, and it ſubjects a complainant to coſts by 
non proſ. for not declaring in ſuch action in due 
time. This could not be done before, and it was 
in the power of every man to harraſs another vin- 
dictively by arreſting him, on this Capias quare 


 clauſum fregit for large ſums of money, and not 


proceeding farther. 


But this act, which nearly deprived the Court 
of King's Bench of its juriſdiction, over civil 
injuries, without force; becauſe the bill of that 
court was framed only for treſpaſſes, and ground- 


_ed on a complaint filed in the office of its chief 


clerk, as an original returned, againſt a defendant 


in actual or ſuppoſed cuſtody of its marſhal for ſome 


— Fan 


®* By the ſtatute of the 8th year of Elix. ch. 2. ſect. 4. if any 


man ſhall maliciouſly, for vexation and trouble, cauſe or pro- 


cure any perſon to be arreſted or attached to anſwer in the 
court of King's Bench, Marſhalſea, and at the ſuit of any per- 
ſon, whereas there is none ſuch, or without the conſent or 
agreement of the party at whoſe ſuit ſuch arreſt or attachment 
is procured, the party ſo cauſing or procuring the ſame, and 
thercot convicted by inditement or Ry. on on the teſtimony, 
of two or more witnefles, or other due proof, ſhall ſuffer fiz 
months impriſonment without bail, and ſhall not be enlarged 
until he hath fatisfied the party his treble damages; and beſides 
thall forfeit unto the party in whoſe name the action is brought, 


at he be known, 104. with treble damages. 
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breach of the peace, was yet defective *. It was 
as much in the power of a malicious man to per- 
ſecute a fellow ſubject by ſtating a falſe cauſe of 

EEE | action, 


——_— 


ap 


* Originally the court of King's Bench was the only place 
of juſtice in the realm, Tt was held befere the King in perſon, 
in part of his palace at Weſtminſter, or any other place where 
he happened to be with his houſehold, Here all the diſputes 
between the barons and great men were heard and deter- 
mined, whether criminal or civil; all others being heard and 
determined in the county courts. But it being inconvenient to 
follow the King for juſtice, Magna Charta directs that com- 
munia placitus non ſi ſuerentur curiam ſnam fed in loco certo te- 
„ erestur. So that the Common Pleas, which before followed 


the King, was now ſeparated from the King's Bench, which 


had cognizance only of criminal matters. Yet Lord Code 
obſerves that the King's Bench had cognizance of the Com- 
mon Pleas alſo, becauſe the King might ſve in that Court; 
an offender in its cuſtody might be ſued in debt, covenant, or 
the like perſonal action; and any action, 2 et arms, where 
the King is to ue a fine on the damages recovered, may 
be ſued there, as well as replevins be removed to, and real ac- 
tions be heard in it, on writs of error from the court of Com- 
mon Pleas, under the name of treſpaſs. Therefore, after the 
eſtabliſhment of this latter court, the former claimed a right 
on ſuch grounds of holding pleas in perſonl actions, ſuch as ac- 


” 
4 


tions of treſpaſs on the cafe, and to have like originals return- 


ed there as in the Common Pleas, 

According to Fitzherbert and Kitchen, actions of debt were 
determined by the ſheriff on a juſticies, which ordered him to 
do juſtice to the, plaintiff, without making any return to the 


"courts above, while real actions were only determined in the 


Common Pleas, The King's Bench comrived to have cog- 


- nizance of theſe actions alſo. A bill was filed by a plaintiff 


againtt agetendant in actual or ſuppoſed cuſtody of its marſhal, 
and he had liberty to declare in debt, rather than the marſhal 
mould he deprived of his priſoner to be charged in another 
courſ. This mode of filing a bill, in time, ſuperſeded the uſe 


= of originals in perſonal actions; but the Common Pleas retain- 


though the mode of 
commencing 
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action, where perhaps there was 10 true one, as 
it was to iſſue that writ without naming any; and 
the only . it was his being liable to | | 
coſts, which in the mind of a man whoſe object | 
was revenge, were ſcarcely an obſtacle. The | 
ating any cauſe of action ſo as to enforce bail to 
a larger amount than 40l., under this ſtatute, 
which was well infended, obliged the ſuitors to 
iſſue originals until the officers of the court of 
King's Bench, whoſe leading proceſs was by bill, 
in a plea of treſpaſs only, contrived a method of 
ſtating the ſuppoſed true cauſe of action in the body 
of it, by adding the words And alto to a certain 
<< bill of the plaintiff's againſt the defendant for 
«« 100l. in a plea of debt, according to the cuſtom 
ec of the court of our Lord the King; ” when in 
imitation thereof, the court of Common Pleas 
ſoon after diſpenſed with theſe originals, which 
in conformity to the latter ſtatute, ſtated the cauſe 
2X of action in form, and added to the quare clauſum 
Fregit, the words © And alſo that the defendant 
may anſwer the plaintiff, according to the cuſ- 
« tom of our court. of the Bench, in a certain 
* plea of debt, upon demand for 1ool.” In this 


— — 


cCommencing and proſecuting a ſuit ſomewhat differs in each. 
XX Setore their ſeparation it was by original it the deſendant was 
not a priſoner. If he was, then by bill, when he was ſummon- 
ed to appear in court by a day certain, wherever the King was, 
to anſwer it, and it was called a ſummons of that county where 
he refided. The proceſs iflued on filing this bill, was ſigned 
2X © by bill,” to diſtinguiſh it from an original: but if he were 
not to be found in ſuch county, the ſheriff returned the fact; 
upon which another proceſs iſſued, called a latitat, which 

went no any county, and ordered him to be taken wherever 
found. At length, if he lived not in Middleſex, a bill of that 
county was ſued out, and returned of courſe, and then a lati- 
bat; until about a century ago theſe writs were put into one, 

as is the preſent practice. 
Wh e 0 | manner 
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manner both courts kept pace together by iſſuing 
ordinary proceſs, in the firſt inſtance, to bring 
defendants into court, and to hold them to bail : 
but wholeſome as this ſtatute was thought, the 
ſubſtituting a falſe cauſe of action in the capias ad 
reſpondendum of the one court, and the bill of 
Middleſex in the other, was productive of as . 
much miſchief as had been previouſly experienced, 
and as the act was intended to prevent. This 
continued to prevail until the ſtatute of the 12th 
year of George the Firſt, which directs that no one 
ſhall be arreſted by civil proceſs, unleſs the plain- 
tiff make oath that his demand amounts to 1ol. 
or upwards, and the ſum ſworn to be endorfed on 
the writ. By this act, ac eliams, as made uſe of, 
firſt in the Kings Bench, and afterwards in the 
Common Pleas, were in fa& rendered uſeleſs. 
The affidavit of the debt, and the endorſement 
of the ſum ſworn to on the writ, are equal to them; 
and anſwer the purpoſe which the ſtatute of the 
13th Ch. II. was meant to produce. In one in- 
ſtance they yet retain their uſe. For as by this 
ſtatute an ac etiam, in debt, was adopted in the 
place of precipes quod reddat, in order to ſave the 
fine to the King, payable on iſſuing the original, 
for things certain and ſpecific, the convenience was 
continued, ſuch ſtatute ſaying nothing to the 
contrary. The whole of this convenience 1s faving 
the fine, which, as few ſuits go on to judgement, 
happens nine times in ten; and in caſe of the ® 
contrary, where judgement is obtained in an ac 
tion of debt, begun by ac etiam inſtead of pricipe #7 
quod reddat, a new original may be iſſued to agree 
with it, the writ of ac eliam being in treſpaſs, and 
the judgement in debt; otherwiſe, the variance 
would be error, and vitiate the latter. So that 
wherever there be a judgement in debt in an ac 
eliam action, a new original muſt iſſue to corre- # 


ſpond 8 
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ſpond with it, when the fine intended at r to be 
ſaved, will at laſt, of neceſſity, be paid: unleſs no 
writ of error be brought, or the judgment be af- 
ter a verdict, when, tor the furtherance of juſtice, 
the variance is ſaved by the ſtatutes of Teo faille *. 


Thus we ſee in the courſe of time and human 
events, not only the primitive wiſdom of our an- 
ceſtors in guarding the perſonal liberties of the 
ſubje& within the boundaries of Magna Charta, 
but the progreſſion in which thoſe very boundaries 
have been invaded by the diſuetude of real pledges, 
the original wrir, the attachment, and the aiſtrin- 
gas; and by the ſubſtitution of the capias ad re- 
ſpondendum, which ſuppoſes them all to have had 
their reſpective operations; then ultimately, the 
invaſion and evaſion of the ſtatute of the 13th of 
Charles the Second, paſſed for the prevention of 
vexatious arreſts, which were farther attempted 
to be prevented by the ſtatute of the 12th of 
George the Firſt. Notwithſtanding this act requires 
an affidavit to be made that the debt is 10l. or 
upwards, ſtating for what contracted, and the 


— 


®* There are 11 ſtatutes from 14 Ea. III. to 5 Geo. I. which 
bear this name : they give liberty to amend trifling miſtakes in 
the pleadings of a cauſe, or in default of amendment, the 
courts take no notice of the exception. | 

In regard to the paradox, that after a ſuit is ended, it is 
commenced, it muſt be obſerved that the beginning of a ſuit 
in the King's Bench, which is the bill of complaint filed, and 
in the Common Pleas, which is the original, appear proper 
and conſiſtent, They were formerly in uſe, bur have long 
been made only the ground of juriſdiction in thoſe courts, and 
need only now be iſſued before the aſſignment of errors on 
writ of error brought. | : 

Thus is the paradox ſolved, and the bill and original might 
be diſpenſed with in all caſes except in outlawry and againſt 
priviledged perſons, by making the bill of Middleſex, the lati- 


tas, and capias the leading writs, 


endorſement. 
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endorſement of it on the writ, before a defendant. 


ſhall be held to bail, it is not leſs contrary to the 


ſpirit of our antient and valuable conſtitution, 
than it 1s productive of dangerous conſequences 


in violation of perſonal liberty, which is fre- 
quently ſacrificed to the purpoles of oppreſfion 
and plunder. Calculated as it was, like the ſta- 
tute of the 13th of Charles the Second, to protect 


ſuch liberty, the practice that has long ſince pre- 
vailed, and its reſulting effects, are ſo hideous, 


that the ſlighteſt acquaintance with them raiſes 
an honeſt indignation in every good mind, and 
makes it to lan: ent that the necetlity of a reform 


has not, ere now, induced the legiſlature to inter- 


pole its "authority for the eſtabliſnment of ſuch a 


law, as may alike anſwer the fruitful purpoſe of 


creditor and debtor. 


At preſent the law is unfriendly to perſonal li- 
berty, by permitting the impriſonment of a defen- 
dant on the de parte oath of any man, who, from 
what motive ſocver, thinks proper to make it; 


and it exacts that pledge, by way of bail, which 


nothing but his contempt of the original induced 
the common law court to require. An ordinary 
view therctore of the cvil attending the arreſt of 


the perſon without any anterior call upon it by 
way of monition, will be enough to ſhow that it 


is as often the ruin of a defendant, as it is inju— 
rious to, and ſubverſive of, the intereſt of a plain- 


tiff. 


Undoubtedly when the antient law was more 
careful of perſonal liberty, arts, manufactures, 
and commerce, were almoſt unknown among us. 
The ſubjects were feudatories; agriculture and 
arms were their employment ; and civil injuries, 


in reſpect to property, were leſs in number and 
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quality than what they have ſince proved to be, 
by the abolition of our old ſlaviſh tenures, the 
introduction of trade, and the conſequent accu- 
mulation of wealth; which, as theſe have aggran- 
dized the induſtrious, have, at the ſame time, 
enlarged and extended credit in the community, 
not to be reduced to a ſyſtem, but left it as arbi- 
trary as it is unlimited. This credit among 


men of buſineſs, borders on enthuſiaſm among 


bigots: and traders as often give it without a 
reaſonable expectation of its profitable effects, as 
the religious viſionary cheriſhes his hope of eter- 
nal joy. The ſuperſtition of the latter, and the 
confidence of the former, being thus nearly re- 
lated, the one hath increaſed in the hope of earth- 
ly gain, the other of celeſtial happineſs; though 
the path taken by both often brings them to a 
ſenſe of their error, and converts them into ſcep- 
tics, as well in regard to the goods of this life as 
that which is to come. | 


Certainly credit in a trading and commercial 
country like England, is unavoidable. It is coeval 
with buſineſs in general; but though indiſpenſa- 
ble, while the barter of one country is exchanging 
for the barter of another, it does not follow that 
it ſhould be cocxtenfive in the community of 
each, with the commerce of both. Remove the 
cauſe, and the effect will ceaſe. Let credit be leſs 
indefinite and unbounded, and fewer will fall a 
{acrifice to the temptation it holds out ; or if trade 
and commerce are likely to be checked by its li- 
mitation, let not the fall of perſonal liberty be 
the price to be paid for it under its preſent extent. 
The remedy is leſs tolerable than the diſeaſe; and 
the purchaſe on one ſide, with the ſale on the 
other, are alike injurious. Theſe more commonly 


produce mutual diſtreſs and beggary than ought 


beſide; 
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1 beſide; until ultimately the laws of bankruptey 
* and inſolvency reſcue the impoveriſhed and en- 
1 tangled debtor from that perdition which the 
65 corrupt laws of arreft would otherwiſe provide for 
oF Although credit may be the life and ſoul of 
1 trade in a nation that depends on commerce, it 1s 
bk a misfortune that its bounds are not ſo limited, 
of as to prevent the many loſſes it has ever produced 
. to the creditor, and the ſufferings of the debtor. 
„ We owe to a liberal and unreſtrained credit all 
it the inconveniences experienced by both thoſe. 
FH characters; and often from a thirſt to give what 
1 is falſely called a ſpur to trade, doth the one in- 
i} volye the other in miſery and ruin; while perhaps, 
1:4 if this credit were governed by prudential caution 
I} and circumſpection; if it were repoſed only in 
111 perſons whoſe characters, circumſtances, and con- 
| * nections, were undeniably reſpectable, it would 


go nigh to cure the evil of the contrary, and, in 
a degree, guard againſt the deſigns of diſhoneſt 
men. To what elſe but a careleſs confidence, and 
diſtant views of advantage can ariſe the many ſad 
inſtances of diſtreſs to be found in all our priſons * 
and yet after all the loſſes reſulting from theſe, do 
they ebb and flow of the moſt unhappy mortals, 
with almoſt the regularity of the tides. 
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The laws of bankruptcy and inſolvency were 
framed to prevent, increaſing injuries. They re- 
gard as well the liberty of the debtor, as the ad- 
vantage of the creditor : but as every nan comes 
not within the former, though he may fall within 
the latter, no law will ſtop the progreſs of either, 


| unleſs credit be confined towards thoſe who are 
excluded the benefit of the firſt; and the laſt are 
| extended 
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extended only to thoſe whom accident or real miſ- 
fortune may have diveſted of the means to make 
good their accounts. 


That kind of credit which is unavoidable in the 
affairs of men as merchants, traders, and chap- 
men, who ſubfiſt by buying and ſelling, form no 
part of what hath been premiſed. It is diſtinct, 
and commerce cannot flouriſh without it. Since 
the introduction of money, barter hath propor- 
tionably died away, and coin being the medium 
of trade, credit muſt of courſe ſubſiſt in the degree 
of its quantity, and currency; and ſuch credit 
given only with a view to a mutual benefit, will 
encourage buſineſs, in which the unfortunate will 
find repoſe under the compaſſion and friendſhip of 
his brethren. T7 . 


The laws of inſolvency, which are enacted to 
relieve ſuch perſons as are excluded. thoſe of 
bankruptcy, ought to be more extenſive. Poverty 
ariſing from profligacy, deſerves the puniſhment 
it meets with; but then it ſhould be in propor- 
tion to the injury it hath done, and not by perpe- 
tual impriſonment. Doubly ſevere therefore is it 


to exclude the innocent bankrupt from them, as 


hath been the practice of the legiſlature, except 
on particular occaſions, ever fince the 6th year of 
George the Firſt, Before that time he was deemed 
within them; but now bankrupts and inſolvents 
are jumbled, as it were, into a ſort of undiſcrimi- 
nating maſs. The worthleſs ſharper, and the un- 
fortunate debtor, ſuffer one common lot; and 
often are the wicked releaſed, at a time the inno- 
cent are conſigned over to the oppreſſion of their 
mercileſs creditors, _ 
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Still, however deſerving i it may be of the con- 
Giderfition of Parliament to extend its clemency to 


infolvents and bankrupts, particularly when the 


former are ſo from fraud and profligacy, the lat- 
ter from real miſadventures in trade; we mult re- 


member that the laws of bankruptcy are grounded 


on a different principle from the laws of inſol- 


vency. Cautious not to encourage extravagance, 
by an improper indulgence to debtors, the former 
extend to none but actual traders, who are liable 
to loſſes without any great reproach on their con- 


duct; while other perſons, if they contract debts 


that are heavy, without having the means of diſ- 
charging them, ought to ſuffer the ill effects of 


we imprudence, It is their duty, morally ſpeak- 

, not ro plunge into ſuch debts; and if they do, 
ie ſhould not complain of a puniſhment rey 
bring on themſelves. - 


Tue firſt law relating to bankrupts was paſſed 
in the 34th year of Henry the Eighth, when. trade 
firſt began to be cultivated in Zxg/and; and thoſe 
who were unconcerned in it were unacquainted 
with the benefit of an act of inſolvency, until the 
22d and 23d years of Charles the Second; when, 
as we have already ſeen, the power of the court 
of Chancery cead over inſolvents in priſon, and 
its arg eee obſolete. 


Uſeful as credit may be, and though the fear 
of, and the actual arreſt of the perſon may, in 
ſome inſtances, limit its acceptance, and procure 
payment of a debt, there are many more in which 
it cripples and oppreſſes a debtor, and adds to the 
Joſs of a creditor. Independent of the fact that 
affidavits are often made of debts aver incurred, 
nor jz/t;y due, and that they are as often made by 

fictitious 
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fictitious perſons *, who perjure themſelves for a 


price, to gratify their employers; every man of 


buſineſs knows that the arreſting the perſons of 


the neceſſitous and needy, as all are preſumed to 


be who do not anſwer the calls of their creditors, 


only adds to their misfortunes. It may be a pu- 
niſhment to thoſe who, having the abi/ity, are deſti- 
tute of principle or inclination to exert it: but 
few, very few, are there in compariſon to thoſe 
who, not having prudence to avoid unneceflary 


debts, are, in the end, when the day of reckoning 


comes, able to diſcharge them. If theie have 
nothing but their perſons, to impriſon them is to 
zut it out of their power to pay what they owe, 
Unable to ſatisfy a debt before an arreſt, ho is it 


poſſible they can do it after an aireſt has taken 


place, with the addition of the officer's fees, and 
the coſts of ſuit ? The ſtatute oi the 13th of 
Charles the Second ordered that no more than 401. 
bail ſhould be taken, unleſs the 73 ue cauſe of action 
were inſerted 1n the writ, becauſe many a man 
diſtreſſed another by mentioning no cauſe whatever ; 
and becauſe he continued to do jo under 4/770 
one; in conſequence of ſuch ſtatute, the ſtatutè 


the 12th of George the Firſt was paſſed requirin,, 


an affidavit of the debt. 


— — 


* Independent of the puniſhment ſtated in the ſtatute of the 
3th of Elizabeth chap, 2, fect. 4. tor malicioutly arreſting a- 
nother at the ſuit of a fictitious perſon, or a real one without his 
conlent, a ſpecial action on the caſe will lie againitany perſon 
whatever, for holding another to bail without a probable cauſe. 

+ In the caſe of a prilauer theiecofts, iniivad of being of mall 
er amount, are of much higher than iu caſe ot his being on bai! 
For firſt, it is neceſlary, if vhe ſuit be in the King's Bench, 
file a bill againſt him on Hans. Second, to deliver him a cop 
on famps in priſon. Third, to annex another copy on flamp. 
to an athdavit ot ſuch delivery to be filed with the clerk ot the 
rules; and, fourth, to have another on amps, with an office copy 
of ſuch affidavit, to give a rule to plead vn, | : 
0 „ Let 
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Let us now ſee whether or no this laſt act, which 


countenances the arreil of the perſon in civil caſes, 

hath prevented the ſame miſchiefs it was intended 
to remove, Experience warrants the aſfertion that 
it has not. In addition to the evil of arreſting A 
man for a fal/e debt, at the fuit of a complainant 
he never before heard of, or could find, this act, 

by authorifing arreſts, throws a power into the 
hands of attornies, fheriffs' officers, and jailers 
which they employ as much to their own pro- 
fit, as to the grief of thoſe over whom they exert 
it. A ſmall pittance is drawn from it to the 
public revenue. The ſtamp duties on bail bonds 
and bail pieces may produce ſome annual income; 
but as the Treaſury ought not to benefit by our 
diſtreſſes, theſe duties, however proper in the more 
liberal proceſs of juſtice, can be no object to go- 
vernment, if the good of the ſubject can be obtain- 


ed without them. To this end it may only require 


an examination into the «je and abuſe of the ſtatute 
itſelf, to ſhow how much it 1s truſtrated by thoſe 
very men who, as inſtruments of juſtice, pollute 
its fountain, and poiſon its ſtream. 


A man, for example, having malice in his mind 
more than a deſire for civil juſtice, ſingles out his 


object, and under this law, by means of an attor- 


ney of the fame diſpoſition with himſelf, makes 
oath that he owes him a ſum of money, A writ 
iſſues againſt him. He is arreſted, and put into 
the hands of an officer, without notice, dragged 
away from his home into a priſon, where he is pre- 
ſently deprived of the little he may have in his 
pocket; and unable to work upon the hard heart 
of his plaintiff, he is left to corrupt his morals, 
among bis fellow ſufferers, until, callous and caſe 


hardened, the legiſlature find it neceflary to relieve 
him 
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him by an act of pariiament. Here the plaintiff 
loſes his demand, with an increaſe of coſts; and 
the defendant is let out on the public, loaded with 
infamy, improved in vice, and diſguſted with 
mankind ! | | 


But let us ſuppoſe his condition to be leſs indi- 
gent, and that he may have friends to aſſiſt him 
in his difficulties — what will then be the profit of 
arreſting him? He may perhaps be able, through 
them, to compound or compromiſe the complain- 
ant's demand, while the diſgrace of impriſonment 
may do him an irreparable injury in the eyes of 
the public, and all thoſe with whom he may be 
connected, for which he has no redreſs. 


As it is true to a proverb that a jail pavs no 
debts, ſo an act that authoriſes an arreſt, which 
may be the means of ſending a perſon there, ap- 
pears to inflict an unequal puniſhment, to the de- 
triment of creditors, who, ninety- nine times in an 
hundred, not only loſe their money at firſt de- 
manded, but conſiderable additions in Attornies' 
bills; when at the ſame time, if they had but cau- 
tion, of two evils to chooſe the leaſt, they would, 
in caſes where their debtor had no property, leave 
their perſons free, and deem them unworthy the 
expence of confinement. 


Beſides this, the practice of thoſe attornies who 
deem clients objects of prey, as much fo, as thoſe 
clients had before done their debtors, together 
with the practices of ſheriffs' officers, who, though 
their ex:ortions are reſtrained by the ſtature of the 
= 32d year of George the Second, have ſeldom much 
compaſſion for their priſoners, are ſo injurious to =_ 
others, while profitable to themſelves, that one 
would think little was neceſſary to be urged upon 

| 3 
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any man, or ſet of men, in their ſenſes, to convince 
them of the manifeſt evils which, without farther 


illuſtration, ſtare them daily in the face. 


If men give credit on any other ground than that 


their debtor has property to anſwer it, the fault is 
wholly their own, and they ought rather to loſe 


their money than confine the perſon, which can 


produce them nothing, If, on the other hand, 


they give it becauſe their debtor has property, and 
is an induſtrious man, they then have ſome pledge 
for it; and the ſerving him with proceſs without 


arreſting his perſon, will often as well produce 


them their money, as otherwiſe; his property and 
zrGuſtry being much more reſponſible than his body. 
It is well known that one tradeſman will credit 
another, in preference to a man who is not in bu- 
ſineſs, and credit almoſt either rather than aſſiſt him 
with the ſmalleſt loan Why ?—but becauſe the 
return of the one he thinks more probable than 
the return of the other, If, therefore, thoſe perſons 
who are not in buſineſs are tne leaſt to be credited, 
and no doubt they are fo, becauſe they do not ſo 
eattly fall within the bankrupt laws, tradeimen 
ſhould be more cautious whom they truſt, and 
depend lefs on the fruits of an arreſt in the firſt in- 
ſtance. They thould, at all events, regard their 
debtors? property More than their perſons, which are 
ee 55 and ages ever worth impriſonment, 
They ſhould weigh well the grounds of their cre— 
dibility, and rofpect more the means whereby they 
are to be paid, than the figure their creditor will 
make in theit books. | 


Yet ſuch bath been the conduct of ſome men, 
that they have abſolutely ſent goods home to a cul- 


tomer by a ſherift's officer, wao on delivery, and 


non-payment for their amount, has arreſted him in 
the 
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the moment . What was this but oppreſſion 
under the ſtatute of the 12th of George the Firſt > 


which, though well intended to prevent vexatious 
arreſts, as practiſed in conſequence of the ſtatute 


of the 13th of Charles the Second, which was paſ- 
ſed for a like purpoſe, leaves ſuch oppreſſion as 
open and unreſtrained as ever. | 


It may be ſaid, that if a man be aggrieved by 
the abuſe of this act, he has a remedy by inditing 
his plaintiff for perjury, and having coſts allowed 
him on his acquital of the demand {worn to be due. 
This is plauſible upon paper, but in practice falſe, 
The plaintiff when his cauſe is tried, if ever tried, 
and gone againſt him, may not be found. He 
may even be a fictitious perſon ; and all the inter- 
mediate time between the defendant's arreſt and 
trial, he is either deprived of his liberty, if he 


cannot procure bail ; or on the contrary driven at a 


great expence to a lock-up houſe, there to ſleep a 
night or two under bars and bolts, before he can 
be liberated, which he cannot be, it any other 
action be againſt him, but on equal condition of 
bail. This often happens by the contrivance of 
the ſheriff's officers, whole ſecret information 
ſometimes brings a load of creditors on an inno- 


cent man, at a time he cannot pay one of them a 


ſingle demand, and by alarming their fears in- 


duces them to ſtrengthen his confinement, by their 
additional detainers, If then attornies, ſheriff's 


3 9 


A fact of this kind was related to the author by a gentleman 
of veracity. The pls intiff was a taylor. He ſwore to a debt for 
goods ſold only, and iſſued a bailable writ againſt a cuſtomer, 
who was arreſted the inſtant he had tried the cloaths on, which 
on ſigning and ſealing the writ, were net delivered, The defen- 
. the money and 31. 35. coſts, rather than be troubled 
with diſputing ſuch infamous conduct towards him, and the Plain- 
tiff was ſoon after tranſported for felony, : 


E | officers, 


1 
: 
$11 
: 
$ 
14 
14 
1 
11 


26 Commentaries on the Laws of 


officers, jailers, and bail bonds, are more to be 
encouraged than the perſonal liberty, and good 
of the ſubject, plunder and violence are prefcrable 


to freedom, peace, and found policy. 


A retroſpect on the wiſdom of our anceſtors will 
ſatisfy us, that as they and the common law of the 


jand never intended that the perſon of individuals 
jhould be arrefted for civil injuries without force; 
but that their goods only ſhould be attached and 


diſtrained for civil injuries with force fo as to com- 
plete their appearance, atter default made on fum- 
mons —as our anceſtors never intended that their 
fellow ſubjects ſhould be taken and impritoned, 
bur by the judgement of their peers in criminal 


caſes, their perſons as feudatories being civilly 


tree, even after detault on ſummons, attachment 
and diſtringas—as farther our anceſtors never in- 
tended that the ſubject ſhould be confined on civil 
proceſs, though the Judges deemed his contempt 


of the original an interruption of juſtice, and in 


time awarded the capias to take him, it is obvious 
that this infringement of the old law was not only 
injurious to liberty, but that the arreſt of the per- 
fon, by virtue of "that writ, obliged the legiſla- 


ture to paſs the ſtatute of the 13th of Charles; the 


Second to prevent the evil it recites, which being 
inſufficient to the purpoſe, atterwards occaſioned 
the ſtatute of the 12th of George the Firſt. 


Before the Gear act paſſed, evil-· minded and 


malevolent perſons often gratified their ſpleen on 


thole they marked out for their wrath, by having 
them arreſted on writs which ſhewed no cauſe of 
action at all, and when it had paſſed they as often 


ſtated a falſe one, and arreſted their defendants, 


who if they could not find bail, which they com- 
monly could not, were obliged to ſummons their 
plaintiffs 
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plaintiffs before a Judge, to ſhew the cauſe of ac- 
tion. If they failed in this, by not ſwearing to 
their debts, the defendants were then diſcharged ; 
but in the mean they were in cuſtody ; and though 
ſome of them gave bail, ſummonſes were no 
leſs frequent to ſhew cauſe why common bail 
ſhould not be accepted. This continued until the 
act of the 12th of George the Firſt, which required 
an cath to be made, that the cauſe of action was 
for 10l. or upwards, before an arreſt could take, 
place. | | 


Thus as theſe feveral kinds of frauds, chicane, 
and vexatious proceedings prevailed, firſt under the 
capias, down to the 13th of Charles the Second, and 
thence to the 12th of George the Firſt, even in 
deſpite of the former, we plainly ſee that the 
latter, though it obliged ſome cauſe of action to 
be ſhewn by affidavit in the firſt inſtance, before 
the perſon could be arreſted, and then only for 
the ſum ſworn to and endorſed upon the writ, in- 
juries of almoſt equal magnitude ſtill prevail, in 
deſpite alſo of almoſt every law at preſent exiſt- 


ing. 


If under both theſe ſtatutes reſtraints are laid 
on plaintiffs for the benefit of defendants, they 
only evince that, had the increaſing affairs of man- 
kind ſuffered the old law to have been ſtrictly 
and faithfully obſerved, and no capias or other 
writ had ever been awarded againſt the perſon, the 
evils intended to be removed by them would not 
bave been known; by which we may infer that the 
capras itſelf was the firſt and principal evil from 
whence the others ſprung, which occaſioned the 
acts of the 13th Charles the Second, and the 12th 
George the Firſt, Had the capias againſt the per- 
ſon never been eſtabliſhed, but in caſe of con, 

tempt 
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tempt of the original, theſe act would never have | 


becn neceſſary. 


At beſt they leave the liberty of the perſon as 
unprotected as ever. Before the former it was in 
the power of a ſpiteful man to arreſt another by 


this unceremonious writ of capias, which iſſued 


of courſe, and the innocent were often the victims 


of the guilty. Before the latter, ſuch a man as 


often ſet-up falſe claims for the ſake of harraſſing 
a defendant by impriſonment ; and under both, the 
attoriies were the principal gainers, while the ge- 


neral advantage was a facrifice of the defendant's 


4 * 1 * i 


liberty al the expence of the e | 


We have had the experience of above 66 years, 
ſince the act of the 12th of George the Firſt, was 
paſſed, But what is the amount? Has it been 
more beneficial to the ſubject, and leſs offenſive to 
perſonal liberty ? Perhaps it has not. It has in- 


deed convinced us that a man when arreſted knows 
the cauſe by the affidavit and the writ, but it has 


not convinced us that the number of malicious 


laintiffs is leſſened, or that their regard for an 


oath is at all times fo ſtrict, as to make them 
ſwear truly to their demands. Were it neverthe- 
leſs otherwiſe, their oaths are at beſt a de parte evi- 
dence; a hearing on one fide only, and the arreſt 
of the ſuppoſed debtor, though bailable; 'is a kind 
of execution before judgement. Even were the 


demand is juſt, the arreſt is unwarrantable, on a 


principle of civil liberty. It puts a defendant 3 into 
an inquiſitorial courſe of proceeding, to the per- 


verſion of our old and primitive law. Let a needy 


and neceſſitous man, either brought to indigence 
by the common accidents of fortune, or by 
the imprudence of his nature, which in the beſt 
of men is fallible—Jer ſuch a man be arreſted for 
9905 | 8 debt 
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a debt he really owes, but cannot pay let him 
conſequently be the object of a capias againſt his 
perſon, and he may then either be pillaged of the 
trifle he may have at command, by the officers who | 
arreſted him, as the price of avoiding a priſon, 
into which he muſt inevitably go; or if he be 
deſtitute he may be conducted to a lock- up houſe, 
dark and unwholſome, where he may be ſweated 
out of whatever a feeling friend may aſſiſt him with i 
for garniſh money and other fees, in contempt of ö 
the ſtatute which was paſſed to prevent extortion 

from the diſtreſſed priſoner; and at laſt he will be 

hurried away to the county jail, there either to 

1 die and rot, or lead a life of momentary miſery. 
Should his condition be leſs perilous, and ſome a 
EkEund hand enable him to diſcharge the firſt demand | 
$ upon him, the intereſt he pays is extravagant to 
the laſt degree. The impriſonment he has ſuffer- | 
ed, and the expences he has ſuſtained, under the 
accurſt name of office fees and civility money, are 
= altogether a puniſhment, unſupported by a crime. | 
They are vindicatory, not remuneratory, and they are | 
| falſely deemed remedial where no offence has been 
committed. This 1s contradictory, and a remedy 
is ſought for a civil injury by the inflition of a 
puniſhment for no criminal tranſaction. But ſhould | 
he be unable to obtain his diſcharge by bail or 
otherwiſe, he muſt droopingly wait the event of a 
ſupercedeas on the non-proſecution of his creditor, | 
or become an object, either of the Lords act, and 
laſtly an act of bankruptcy or inſolvency, or live | 
in priſon on the bounty of his friends, until death 
may releaſe him, as well from their commiſſeration, | 
as from the rigour of thoſe creditors, who by means | 
of the preſent laws of arreſt, have made his life | 
hateful, if not inſupportable. | 
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What a dreadful price is this to be paid for a 
tempting credit, imprudently given on the one 
hand, and for human folly in taking it, on the 
other, under the authority of the ſtatute of the 
12th of George the Firſt. The only inftances that 
feem to warrant the arreſt of the perſon with- 
out notice, are when a debtor is ſuſpected to 
be about leaving the country, and to have perſonal 
property ſufficient to pay all juſt demands upon 
bim, or when he has done violence to the perſon 
of another. In theſe caſes, on full oath made 
before a Judge of the common law court, the 
detention of the perſon in civil matters, may be as 
zuſtifiable, as it would be under the prerogative 
writ of ne ex:at regnum, which only iſſues on a pe- 
tition to the King in chancery, and not of 


courſe *.- - 
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It perhaps might be better that no ſpecial bail were allow - 
ed, in actions on ſimple contract, In Holt's time, two Juſtices 
were for denying bail in an action for money wor at play ; but 
as it was ſaid to be on a ſpecial contract, warranted by the 
16 Cha. II. ch, 2. 3. the chief declared they ought not to enter 
into the merits of a cauſe, on a queſtion of bait, and as the debt 
was leſs than an hundred pounds, they ordered bail. So in an 
action for money wor of the plaintiff on the act of g Anne, ch, 14. 
it was moved by Strange, that the bail-bond might be delivered 
up, becauſe the act being penal, the plaintiff could have no 
groperty in the ſum demanded, until found by a jury; but chief 
Juſtice Lee determined, that the act being remedial, and not 
penal, the plaintiff was entitled to bail, | 
"The difference in theſe cafes is obvious. Holt thought bail 
neceſſary in the one, becauſe it was a fimple contract. Lee 
thought it ſo in the other, becau!'c the ſum was ſpecified as a debt, 
If therefore it be agreed as it is in the books, that is xo? to be 
taken on a penal ſtatute, becauſe the defendant is not convicted of 
the offence, it ſhould ſeem that no bail ſhould be taken in actions 
by /imple contract, becauſe the demand is ſet up without proof 
on one fide, and not aſcertained on the other. ; 
Long before paſſing the act of the 12th of George the Firſt, 
the courts were often moved on the ſubject of bail. Though in 
| | flander 
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flander (except of title) no bail is allowed, it has been ordered 
in ſcandulum magnatum. Stamford again Gordal, Raym. 74. 
Duke Schomberg againſt Murrey, 12 Nod. 420. So even ſince 
that act, the court of C. P. found it neceſſary to make a 


rule in Hillary Term, 1734, that in all caſes where a priſoner 


has been ſupereſded, and afterwards arreſted, or detained in 


priſon, by action of debt, en a judgement in the fame action, he 


thall be diſcharged on common bail. So alto where a defendant 
after judgement, and after recovery, lay two terms more, with- 
out being ſo charged, and was then ſued in another action an 
the ſecond judgment, the court on motion fora ſupercedeas in the 
two ſuits, and to be diſcharged oz common bail, in the laſt, grant- 
ed both. In the firſt, {ſpecial bail might be required, as the 
debt was aſcertained by the judgment, but in the Iaſt, it would 
have been oppreſſive. Chambers againſt Robinſon, 2 Strange 782. 
So alſo have bail in debt on a judgement been diſcharged, there 
being bail in the original action, Garth againſt Green. 2 Barnes 
93. and a defendant has been diſcharged on common bail, where 
he has been arreſted on a judgement, the debt being tor 1/5 
than 1ol. but with the coſts de incremento, amounted to more. 
Gammag ag ainſi Watkins, Eaſter, 7 Geo. the Second. Clever a- 
gainſi Jordan, Hillary, 8 Geo. the Second. 2 Strange 90,—Reo- 
vinſun againſt Nichols, 2 Strange 1077. | N 

From whence it appears that as well before the ſtatute of 12 

Geo, the Firſt, as fince, the conduct of Attornics in hold.ng de- 
tendants to bail, has frequently been the ſubject of conſidera- 
tion in the different courts ; and the Judges have acted d//cre- 
tionally upon it, as they appear to have done, reſpecting bail 
in actions of treſpaſs, mayhem, detinue, ſpecial cafe, conſpi— 
racy, falſe impriſonment, tor meſne profits, covenant, where 
tc breaches are aſſigned, or for rent, and in trover, on affida- 
vits of the wrong committed, or right withheld, when the da- 
mages are reduced to a certainty. 
In treſpaſs tec Barnes 79, 80. Rule Mich. 1654. In detinue 
ſpecial caſe, conſpiracy and falle impritonment, ſee Cooke 
and another againfl Sanxey, Caſes of practice p. 106, wherein the 
court ſaid the act of 12 Ges. the Firit did not diftiuguih ations. 
Sce alſo Barnes, Rufſe!l againſt Gately. In covenant, ſee Booth- 
zey againſt Buller. Sid. 63. pl. 38. Fleetwoud againſt Poictier, 
Barnes 58. 2 Barnes 98, Wiitficld againſt Whitfield, In Trover 
lee 2 Strange 1192. © Mod. 14. where the reaſon aſſigned for 
bail is, that it is more an action of property than a tort, 

But in afſumptit, though it be held in Barnes 89 that bail is 
of courſe under the 12th Geo. the Firſt, the attidavit of the ſum 
due, and for what, docs not appear to aſcertain the damages ſo 
ſuffciently as was uſual in all the other actions. In treſpaſs, 
battery, and mayhem, there was a aue done to the per ſort 
and the defendant might be invited tor a breach of the peace, In 
detinue, the thing detained was o/crrtained. In cove- 
nant it appears by the ded, and in all bail was ſubje to be 

diſcharged 
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diſcharged on motfon of court, and reaſon given for it. Ii 
aſſumpfit however, notwithſtanding Strange called it an action 
of property more than a tort, nothing is aſcertained, but by the 
eath of the party who ſwears for himſelf, and ſtates the value of 
his demand as he pleaſes. It is otherwiſe in actions on the caſe 


for criminal converſation, or malicious proſecution, becauſe of 


the injury, for which bail is only allowed on motion, and there- 
fore in all actions of aſſumpſit, which clearly ſtate 20 perſonal 
wrong or violence, no ſubtraction or non-payment of an abſolute 
debt, it ſhould, as hath been 1aid, ſeem better, that either no 
bail was allowed therein, or that it ſhould not be required unlets 
the demand {worn to were HL. 


SEC TION UE: 


A Remedy diſcuſſed. 


Ha VING thus deduced the ancient and modern 
law of bringing the ſubject into court, and ſhown 
the former to be alone conſiſtent with the original 
dignity of Engliſhmen and the Engliſh conſtitu- 
tion, a remedy againſt the ill effects of the latter 
will be ſought for in the courſe of theſe commen- 
taries. We are made ſenſible of the benefits de- 
rived from a late act paſſed to prevent arreſts in 
the palace court for leſs than 10l. which was oppo- 
ſed only by its attornies and officers, and there being 
none other that can be affected by a more general 
reform, it were to be wiſhed that ſuch an one was 
adopted, which having the old law for its baſis, 
-would protect the liberty of the perſon, and pro- 
mote a general good. | | 


In the court of Exchequer, founded by William 
the Conqueror, and eſtabliſhed by Edward the Firſt, 
to recover the dues of the crown, all the King's 
writs are made up. The judicial part 1s divided 
into a court of equity and a court of law. In 
theſe the King's debtors are called to account by 
his attorney general. The ſuitors herein are 
feigned to be ſuch debtors in all ſorts of civil ac- 
tions, ſo as to come within the cogniance of the 
court, and be adjudged between ſubject and ſub- 
ject by the Barons thereof. The firſt proceſs there- 
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korg in the common law court of Exchequer, is 
the Quo minus ſufficiens exiftit, ſo called from the 
words in the body of it, which are, that the 
plaintiff, who is ſuggeſted to be the King's farmer 
or debtor, and to have received ſome injury, is 
thereby the 7% able to pay the King's demand. 

By this writ, if an affidavit be made that the ſum 
ſued for is 1ol. or upwards, under the ſtatute of 
the 12th George the Firſt, the defendant may be 
arreſted. Bur as this comes within the exception 
made to the Capias in the Common Pleas, and the 
bill in the King's Bench, we will ſuſpend our re- 
marks upon it for the preſent, and take a view of 


thoſe writs which conforming more to Magna Char- 


ta and the common law, are more worthy our atten- 


tion. There are two; the ſubpæna and venire. 


By the former the defendant is commanded to ap- 
pear at the return thereof, on ſervice either on 


bimſelf, his wife, ſon, daughter, or ſervant, at 
his houſe, or lodgings. If he make default, an 


attachment iſſues, on which he is arreſted, and 


cannot be bailed but for 40l. Under the latter, 


the ſheriff ſummon's him to appear, by a like ſer- 
vice of his warrant, and on his contempt of it, 
at the return, a diſtringas infinite iſſues againſt his 


goods. In theſe inſtances an appearance 1s exact 
ed without an arreſt, which is not allowed until 


previous notice given, though by a ſort of para- 


dox thoſe writs are uſually iſſued, when a defen- 


dant ſtudioufly avoids the reach of all. If he be 
unſutpicious of any, he is then arreſted on the 
2 Ut 0 fn 5 48 he might be on a Copias 1 in the Com- 
M0 n Pleas, or by bill in the King's Bench. The 
He dend and Venire however, are only remarked 
U. ere, to ſhow that their effect would in all 
N . be equally good without the Quo minus, 
nch is as exceptionable in regard to arreſts, as 


As 


is 9h con ttt ts. © 


-N 
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As according to the feodal principle, no man 
could be arreſted for civil injuries, leſt his lord 
ſhould be hurt by his confinement, ſo his perſon 
ſhould be free in every matter of treſpaſs, except 
where the heniouſneſs of his conduct, and the 


apprehenſion of his abſconding, would warrant a 


judge to order the contrary, on a depoſition of the 
circumſtances. And as all debts are either /pecial 
or /imple,' the former when the amount is a/certain- 
ed by theparties, the latter when it is raiſed on one 
fide only; a diſtinction ſhould be made in the 
mode of putting them in ſuit. Bonds, bills, 
notes, and covenants teſtify the thing certain, 
which law cannot alter, and they require only ta 


be proved, to entitle them to judgement. But 
. ſimple contracts are open to inveſtigation before a 


court and jury, who may leſſen their amount. For 
theſe therefore, the perſons of the ſuppoſed deb. 
tors ſhould not be arreſted, unleſs the plaintiff 
ſwore to a debt of J. They ſhould only be 
brought into court on ſummons or ſervice of the 
writ, and ſubject only to be taken in execution of 
a judgement. Special debts on the contrary, 
wanting nothing but a proof of the deeds, ſhould 
be ſued for by Precipe quod reddat, on which no 
arreſt ſhould be made, unleſs the amount were de- 
poſed to be J. or by ſummons, attachment, 
and diſtringas grounded on the return of the ori- 


ginal; as is the Capias at preſent to fave the ex- 


pence of it in the firſt inſtance, By this latter 
proceſs, a defendant on ſervice of it, will appear, if 


he have any real merits; or by his default confeſs 
the juſtice of his demand; and the plaintiff may 


take his goods until paid his debt, or ſo much as 
their amount will produce, | 


It may yet be ſaid, that the arreſt of the perſon 
may gain ſecurity for the plaintiff's demand, what- 
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ever it may be proved to be, ſhould he prefer 1i- 
berty to impriſonment. But. after he has ſuffered 
it for leſs than the ſum of J. in an action of 
debt, between his arreſt and execution, 1t 1s 
enough to make him obſtinately prefer its conti- 
nuance, to the purchaſe of his diſcharge at fo 
high a price as the long loſs of liberty, for which 
nd allowance is made him, and the payment of 
double the amount of the debt he originally 
owed, but could not pay. Many men have made 
this choice, and died in confinement, after living 
on that property, the whole of its duration, which 
their plaintiffs might have taken to ſatisfy their 


judgements. 


The ſtatute of the 21ſt year of James the Firſt, 
ch. 24, which authoriſe; an execution againſt the 
goods of a defendant who dies in priſon, recites 
that divers perſons of ſufficiency, in real and 
% perſonal eſtates, minding to deceive others of 
& their juſt debts, for which they ſtood charged 
* inexecution, have wiltully and obſtinately cho- 
t ſen, rather to live and die in priſon, than 
make ſatisfaction according to their abilities“ — 
True—becauſe a plaintiff choſe firſt to lock up a 
_ defendant's perſon, and not to take thoſe very 

oods he was forced to live and die upon in priſon. 
Ie is not to be ſuppoſed that any man in his ſenſes 
would live and die in confinement, except to fave 
his property from that plunder an execution 
would make of it, after he himſelf had been 
taken and impriſoned, which before this ſtatute 
could not be done. | 


8 SECTION 


e in civil Caſes. | 


S E f IV 


Conclufion. 


Lr it not however be underſtood, that, be- 
cauſe of the ill conſequences of the laws of arreſt, 
now in force, no proviſion ſhould be made againſt 
the fradulent defigns of thoſe men, who to the 


great abuſe of credit, manifeſtly intend to pay no 


debts they may contract. The preſent misfortune 
is, that an honeſt, though unſucceſsful debtor, is 
too much in the power of creditors, attornies, and 
officers of juſtice, who have their own ſelfiſh in- 


tereſt chiefly in view. Ten pounds is too ſmall a 


ſum to warrant an arreſt, and the oath of a debt being 
made on one fide only, it ſhould be for a larger 
amount. In a community, whoſe trade and com- 
merce are increaſed, as in England, the flow pro- 
greſs of giving a ſheriff ſecurity, his ſummoning 


a defendant, and his attaching and deſtraining 
ſuch defendant's goods, ſo as to compel his appear- 


ance in court, might now be inſufficient to the pur- 
poſe, and the plaintiff might ſuſtain an injury for 
which he might have no redreſs. Between a mo- 
nition, a defendant might receive on the original 
and its return, or before the return of the ultimate 
proceſs, he might abſcond and remove his goods. 
Wiſe therefore, as this mode of proceeding then 


was, it might in the preſent ſtate of n de- 
| ective. 
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1 fective. Yet preſerving it as a foundation, if no 
a proceſs of Capias, bill of Middleſex, Latitat, or 
=. Quo minus, were to iſſue againſt a defendant's per- 
i ® Afſon, for leſs than the ſum of IJ. in debt by pe- 
i cialty, and l. in caſe by {imple contract, except- 


ing, where a Judge, in his abundant wiſdom, may 
| order it for a ſmaller ſum in an action of treſpaſs 
Wi vi et armis, ſome thing would be done towards a 
1 remedy of the evils we have ſeen. The plaintiff 
1 would have an immediate proceſs againſt the per- 
g ſon of his defendant, in caſe of danger, who 
would have little to complain of. Under theſe 
regulations when 1ubject to ſuch proceſs, he has 
i voluntarily fold a portion of his liberty for a price, 
1 redeemable on payment of a debt he voluntarily 
| Tontracted, but which he ſecretly attempts to 
avoid. MA | | A 


A plainti not having it in his power to arreſt 
another for leis than 4. in caſe, and J. in debt, 
will be cautious to whom he gives credit; anda 
defendant, on the other hand, will be protected 

againſt its latent conſequences, except when he 
owes more than either of theſe ſums to a creditor, 
and when he has no juſt cauſe of complaint; be- 
cauſe knowing himſelf to be the cauſe of his own 
arreſt, by the contraction of debts to ſuch an a- 
mount, the detention of his perſon 1s warranted, 
in order to enforce that payment or compoſi- 
tion which he had long refuſed and ſhrunk 
trom. e 


A compariſon of the times in the 12th of George 
the Firſt, with the prefenc, will ſhow us, that if na 
perſon ſhould be arreſted in the former tor leſs 
than 10/. no perſon ſhould be arreſted for leſs 
than 1. in the latter. From the increaſed wealth 
of our country, theſe ſums are now equal. It is 
remarkable that under the uſurpation of Cromwell, 

| | the 
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the Judges of the Common Pleas” made a rule in 

Micbaelmas Term 1654 *, that no perſon ſhould 
be held to ſpecial bail, in debt, detinue, treſpaſs, 
or caſe, unleſs the debt or damages were 20. and 
though a practice was introduced in chief Juſtice 
North's time, after the act of the 13th of Charles 
the Second paſſed, to arreſt the perſon for 10l., 
this rule is ſtill in print. The act of the 11th and 
12th of William, ch. 9, correſponds with it in 
regard to Wales and the counties palatine ; and it 
is not repealed by the act of the 12th of George 
the Firſt, which expreſſly ſays, that no perſon 
ſhall be arreſted, unleſs oath be made and filed, 
that the debt is 1ol. or upwards, becauſe it ſpeaks 


affirmatively, and not negatively F. 


The only novel part of the act of the 12th of 
George the Firſt, is that which requires the affida- 
vit of the debt, Before a perſon might be arreſt- 
ed, firſt for 20l., under the rule of 1654, then for 
10l. in Chief Juſtice North's time, without any 
other notification of the debt than the ac etiam 
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x See the rules and orders of the court of King's Bench and 
Common Pleas. | | 

+ Agentleman having a bond, put it in ſuit. The warrant 
was delivered to an- officer to execute, and the gentle- 
man calling upon him ſoon after to know whether he had met 
with the defendant, was himſelf immediately arreſted by the 
ſame officer for 120l. Senfible he owed no money to any man, 
he inquired at whoſe ſuit he had been thus taken, and found 
that he had never heard the name before. He was taken to 
Newgate for want of bail, and after laying there 163 days, and 
being preſſed by his plaintiff's attorney to deliver up the bond 
he had: put in fit, or his diſcharge, which he retuſed doing, 
he was ſuperſeded, and has ſince convinced himſelf that, zo 
ſuc h per ſon as the plaintiff ever exiſted, though an afidavi? of a 
debt had been ſworn againſt him for 1201. and that the arreſting him 
was a contrivance to force his bond from him, tor the fake of 


his liberty, 


in 


\ 
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in the writ. If, then, theſe proviſions have been 
made from time to time, for the more effectually 
preventing vexatious arreſts, it hence appears that, 
however ſucceſsful} they have been, down to the 
12th of George the Firſt, which was improved 
upon by the 5th of George the Second, and made 
perpetual by the 21ſt of the fame King, more 
effectual means are yer requiſite to anſwer their re- 
ſpective purpoſes. In the interval between the 
two former ſtatutes, originals were commonly 
iſſued for debts under 1c/. and ſerved on the per- 
ſon of a defendant, in order to prevent, as was | 
pretended, his delay of juſtice by writ of error, 
which could then only be returnable in parliament. 
The expence however, of theſe writs being op- 
preſſively heavy, the latter of theſe acts wiſely 
prevented their being iſſued, unleſs for 101. or 
upwards. From thence till very lately, they were 
nevertheleſs iſſued for ſmall ſums above that a- 
mount, inaſmuch that the coſts of them were 
equal to the debt, and ſometimes more. This 
was almoſt as long complained of ; and, as a re- 
medy, a bill was propoſed to parliament in the year 
1783; but not paſſing into a law, though ge- 
nerally approved, the court of King's Bench made 
a rule, that in all actions begun by original writs, 
where the debt or damages amount not to 50l. no 
more coſts ſhall be allowed than what would have 
been incurred, had thoſe actions been commenced 
by common proceſs. Excellent as this rule is, it 
has not eſcaped objection. It has been truly ſaid 
that an original writ is the right of the ſubject; 
but it has not been ſufficiently recolle&ed, that 
thoſe ſecurities which were given on its iſſuing 
have long been diſpenſed with, that the ſummons 
and return of it have as long been laid afide, and 
the Capias made uſe of in its ſtead, as hath already 
been ſhown, 1n contradiction of the ancient prac- 
x | | | tices, 
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tices, and that the innovations made upon it have 
been the work of the courts, in like manner, as 
is the rule in queſtion, according to the neceſſity 
of the occaſion. It was intended for the furthe- 
rance of juſtice, and thoſe who carp at it, would 
do well to inſtruct themſelves in the hiſtory of the 
courts of law to ſatisfy their ſcruples ?. 


If the eſtabliſhment of the Capias, the bill of 
Middleſex, and the Latitat, have had its benefit, as 
it appears to have had, independent of the abuſes 
of thoſe proceſs, in compariſon with the tedious 
and more expenſive mode of ſuing by original, 
the eſtabliſhment of a rule to prevent it, for all 
debts or damages under gol. is equally lauda- 
ble. . 
Poſſibly a mode may ſtill be adopted more be- 
neficial, and productive of ſpeedy juſtice to the 
injured, and more to the ſafety and eaſe of thoſe 
who may, from human infirmity, happen to be 
its objects. The bill that was propoſed to this 
end, after reciting that by the ſtatute of the 
3d of James the Firſt, no execution ſhall be ſtayed 
on any writ of error, in any action of debt or 
bond, or bill of debt, or contract in the courts, 
unleſs the perſon who brings it ſhall with two 
ſureties put in bail to anſwer the condemnation, 
which was made perpetual by the 3d of Charles 
the Firſt; and that the practice has ſince been to 
ſue for debts, in ſimple contract, in actions on the 


caſe; to avoid the trial by wager of law, which 


2 — 
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* The ſubject has the ſame right as ever to an original 
writ, He may have it if he pleaſe now); but if his debt or 
damages do not amount to gol. he will not be allowed the coft 


G | lies 


; of it. 


— * * Peg 
r a ca peas... A SIE 6 32 Cl eEe. * 


42 | Commentaries on the Laws of 


lies in the former; and that by reaſon it anly 
ſpeaks of debt, it hath been conceived that ſuch 
bail is not requiſite in actions on the caſe ; and 
provition hath been made requiring the 

n, except after a verdict—ſuch propo- 

18 reciting, directed that the ſtatu:e of 

2es the Firſt ſhould extend to judge- 

ed in caſe, as well as debt—and to 

equal relief ſhould be provided in 

adgments by default and on demurer, 

dict, all the ſtatutes of Jeo faille ſhould 

other And farther, after reciting, that 

wy the act of the gth of George the Second no 
ſpecial w rit ſhall iflue, unleſs the debt or damages 
amount to 100.; it alſo directed, that no ſuch 
writ ſhould iſſue, let the amount of a debt be 


what it may, to arreſt a deſendant. 


If ſuch a bill had paſſed into a law, no original 
writ would have been neceſſary, except againſt 
peers, priviledged perſons, and to the end of an 
putlawry. The cauſe of iſſuing them, namely, 
the preventing of a writ of error, except in par- 
liament, would have been done away. Judge- 
ments by default wopld have had the ſame ſup- 


Port as thoſe after verdict, and the plaintiff would 


receive an equal advantage. But as the bill dropt 
into ſilence, the court of King's Bench ſaw that 
ſomething was pecęflary to be N and made 
the rule pręemiſed. 


Yet as no foreſeen inconv enience would ariſe 
from ſuch a law, one would with that it were again 


and again propoſed to parliarnent. At preſent, 


original writs are a heavy tax on the diſtreſſed 
debtor, and produce no good. They are calcu- 
lated to ſupport judgments by default, which 
you! 4 he better ported hy bail, to anſwer the 

con. 
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condemnation, on a writ of error brought, if all 
the ſtatutes of Jeo faille were made to extend to 
them. Thus would original writs then be render- 
ed uſeleſs in common caſes, though not defirpyed | 
in e matters. | 


The ſame onde may exiſt as at preſent, The 
original, the attachment, and the diſtringas in the. 
firſt inſtance againſt peers, priviledged perſons, 
and in outlawry. The Capias, bill of Middleſex, 
Latitat, Venire, Subpena, Quo minus, between man 
and man, to the Md of an arreſt, when the action 
is in debt to the amount of /. and on the caſe to 
the amount of /. 


If a 1 like this were adopted, property 
would be more the object of putſuit than the 
pe:/on of a debtor to ſatisfy property. The wreck 
and demolition of thoſe attornics, ſheriff's officers, 
Jailers, and all their kekainers, who like vultures 
on a day of carnage, live on the vitals of the dif- 
treſſed, would be as glorious among Engliſhmen, 
as the expulſion of Satan was from among God 
and his angels; while the honourable and liberal 
creditor would cbnſider the true condition of his 
debtor; and conſulting a reputable practiſer who 
has a character to rejoice in, act accordingly, 
through the medium of thoſe inſtitutions, which 
regarding the perſonal liberty, as well as the good 
of the ſubject, will not ſuffer him to be impriſoned 
contrary to Magna Carta, and che wholeſome 


la w of the land; 


But if the legiſlature, from the exnerienced 
practice of the ſubject, have no induüceme nt to 
attempt a reform of the abuſes d have illuſtra- 
ted, we may conſole ourſelves witli the idea, that 
partial evil is univerſal good apd allow in a 

8 3 + degree, 
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degree, that the private diftreſs of individuals in 
a priſon may deter thoſe who are in the ſweet en- 
joyment of their liberty from following their ex- 
ample——that it is deemed better to countenance 
their miſerics for the benefit of trade and com- 
merce, than prevent them by any innovation.— 
We may conſole ourſelves over. the torpor of the 
legiſlature, but never can admire it for diſregard- 
ing a reform, in a caſe where evety prevention, as 
in the caſe of trimes, ought ever to be attempted, 
before the infliction of Puniſpunght. | 


If theſe means of prevention be practicable, 
without any infraction of the liberty of the will, 
ſurely it can be nothing ſhort of negligence to 
ſuffer a continuance of thoſe evils (however par- 
tial) which the common infirmities of our nature, 
in the abſence of reflection, and under the force 
of preſent temptation, inevitably produce, to the 
unpardonable injury of perſonal liberty. 5 
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Triennial Parliaments. 
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With an Enquiry, 


I. Whether there may not be a Time 
when it is neceſſary to ſuſpend the 
Execution, even of ſuch Laws as are 
moſt Eſſential to the Liberties of the 
People ? 


II. Whether this is ſuch a Time or no? 
— 18 2 — i a Ae, 4 


ka at's N — 8 N 5 » 


* Rl * 


| LONDON: 
Printed for 7. Baker, and T. Warner, at the Bhac* 
Boy in Pater- Noſter- Row. 1716: 
Priee 6 #, 


4 
1) any | 


